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Shabbat &9 b

are our Father, our Redeemer, from time immemorial is Your
Name. o728y X 3n32 witg i 2o xaY mnyy — At afuture
time, the Holy One, Blessed is He, will say to Abraham: 733
" yxun — Your children have sinned against Me. 1307 % —
[Abraham) will reply before Him: nwp by 1 ooty bw 12129
wne — Master of the Universe, let them be obliterated for the _
sanctity of Your Name!'? =y — Unsatisfied with this reply,
[Hashem] will say to Himself: by nyy mb mm1apyy me 1aK
wn3 — I will speak rather to Jacob, since he experienced pain
in raising his children. %y "1 w37 "wox — Perhaps he
will ask Me to ‘have mercy upon them.™ mb5 =mx — So
[Hashem] will say to [Jacob]: w193 — Your children have
sinned against Me. 13% 11K — [Jacob] will reply before Him:
Tmw nwip by img abiy by 12127 — Master of the Universe, let
them be obliterated for the sanctity of Your Name! =n% —
neither reason among the elders nor counsel among the
youth!® pny1b ¢ =ax — So [Hashem] will say to Isaac: 32
"9 1xun — Your children have sinned against Me. 3% s —
[Isaac] will say before Him: 733 X% 12 phiv by uian ~
Master of the Universe, my children and not Your children?!
gy, gy, 0% vy nyws — When they preceded the
statement we will do to the statement we will hear before
You,® ' a3 3, oy nxp — You called them, My son, My
firstborn.®™ 33 k5113 w3y — Now, you tell me that they are
my children and not Your Children?! v — Furthermore,
INVR 2 ~ how much, after all, could they have sinned? ma:
o b9 »niw — How many are a man’s years? My oway -
Seventy years.? wymby nehy R Py b1 — Take away the
first twenty, since You do not punish a person for them.” 1wz
1wnn i — There are fifty yearsleft.  Nm&voy nwam iy 1
— Take away twenty-five, which are the nights.® w5 ws
myem Py — There ave twenty-five left., X379 v n78 3
Xp2i7 v bavgs by — Take away twelve and a half, which
are spent praying, eating or in the bathroom. p1n Wb ws
X351 ™o — There are only twelve and a half years of potential
sin left.® avm o%s ny Yaiv npx oR — If You will shoulder
them all, fine. by xgbp1 by k355 8% ox1 — And if not, then
half should be on me and half on You.28  #iin 1nth xynn ox
9y — And if You wish to say that all of them should be on me,
81 Wa2 niarip 8 — behold! I have already sacrificed myself
before You.””? 31 snp — After hearing Isaac’s defense of
them, [the Jewisk people] will open their mouths and say,
32928 NAK-13,, — For you [Isaac] are our [true] father. =nx
Rt 142 — Imstead of lauding me, laud the Holy One, Blessed
is He, Who is your true Father. st y1m2 wingn pry m% >y
¥ya — And [Isaac] will indicate the Holy One, Blessed is He.
before their eyes.® prngb mmpy ikl wn — Immediately,
they will lift their eyes up above 119K 3% 1 AK,, DrIRIN]
yavw oty — and say, You, Hashem, are our Father our
Redeemer, from time immemorial is Your Name.
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“Were we to base our ruling on humanitarian concerns, o for that
\atter, on national honor or sentiment, then surely [there would not be
ay way to meet this request]. Such a person, whose hands [are stained]
+ith Jewish blood has no place in the [Jewish community]. Indeed, “let
im be called ‘unclean, yea unclean’” [Lev. 13:45); let his place be distant
.om Israel. How difficult ... itis to entitle him ‘our brother’.

«yet from the perspective of the dry halakha I can find no barrier to
cceptin

him. Behold Cain, the first murderer in human history,
according to Genesis Rabbah 22) crying, ‘I have repented! I have sepa-
ated! Exodus Rabba 19:4 describes Job’s reference that ‘the stranger
hall not remain outdoors’ to mean that the Holy One, Blessed be He,
loes not invalidate a human being, He receives everyone, the gates
emain forever open .... Does the Talmud not relate that R. Meir
tescended from Nero ...? Did not Nebuzaradan, slaughterer of Jews,
epent and convert (B. Sanhedrin g6b)? '

«1f the Court is therefore convinced of his utter remorse, q{ his

:omplete repentance, of [the purity 7 Of his m
s no halakhic barzier [to his.cenversion] ...”

Roe i conia, then fhere
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FORGIVING THE GERMANS:!
PARADIGMS AND DIALECTICS FROM
HALAKHA

JosepH A. POLAK

There are signals from cultural and religious communities in Germany,
France, even Poland’, which indicate an interest in some coming to terms
with their inglorious recent past. Charles Maier* describes the fecent
German conttoversy over Historikerstreit in just such tetrs. In France, the
Barbie Trial, with all itg limitations, forced French citizens to take note of
the moral quagmires posed by the Vichy regime—that it, and accord-
ingly much of French citizenry, were not merely unwitting accomplices
in the Final Solution, But active participdnts?. When East and West
Germany merged, the former’s first public statement was to openly seek
forgiveness for its role in the Hologaust.

None of this is to suggest that remorse is pervasive throughout these
Jands. Judith Miller's book One by One by Onet chronicles the contrary—a
marked unwillingness by most major Guropean countries (and America)

" Director, B'mai B'rith Hillel Foundation at Boston University

1 See, for example, A Polish Pastoral letter o the Jews, an op-ed picee inj the New
York Times, 1/20/91, p. E1g.

2 Spe his The Unmmsterable Past: Uistory, Helocaust, and Gernaan National Wentity,
Cambridge: (Harvard University Press, 1a8s) Tart ot the cubtuml ladseape that
emerges from his study Is also an wnwillingness o face the past, See fuither in my st

.3 Pierre Oscar Levy's recent Freneh film, Premier Conawd, pused these quc.:‘-lions
with even greater clarity. See Shulman, Ken, Rack Again to Anschwilz lo Bear Wilhess
(review/essay) the New York Tines, 7/5/92, p. Hi8. A I

4 One by Otie by One: Facing the Holocaust, New York: Simon apd Schuster, 1990
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to face the past. The Bitberg affair confirms such a lack of contrition, as
does the anti-semitic rhetoric of Cardinal Glemp when confronted by
some damning questions about the convent at Auschwitz, and as we
write these lines in the summer of 1992, we hear that Austria is coming
out with a postage stamp bearing the image of Kurt Waldheim and that
German skinheads are vandalizing Jewish cemeteries. Yet the modern
Jew, indeed, the contemporary halakhic decisor, is confronted by contrite
individuals and communities, and must begin to deal with them in
honest dialogue with the authenticity of their claims. This paper is meant
to examine the halakhic sources that speak to such claims.

These pages are meant to constitute a response, rather than a respon-
sum. They are occasioned by the approach of one such contrite individ-
ual to the author, and his question forms a paradigmatic case by which
these issues may be studied in a more concrete way.

About ten years ago, then, a young German—he was not yet thirty—
arrived at my study with a request. e was part of a group of young
Christians, he explained, who had visited Auschwitz as part of their
religious education. At the end of the visit, each member of the group
made a vow to give up a year of his or her life as penance for the
Holocaust their parents and grandparents had authored. His particular
penance was to volunteer for a year to improve, together with Cesar
Chavez and his followers, the plight of the much-abused migrant farm
workers. His request was simply for the use of a room and a telephone at
our campus ministry center. I was deeply moved at the time. On the one
hand I remembered the rabbinic adage "Nothing stands in the way of
repentance.” On the other 1 was troubled that both as a Jew and a
survivor, 1 needed to be a part of this penance. Fle certainly did not know
that | was a survivor, and in the end, | provided him with the quarters he
sought.

Here then was young man who felt that he had inherited the iniqui-
ties of his forbearers, and that he had to take some responsibility for
them. 1 do not know whether he sought forgiveness from G-d for these
iniquities, although I suspect as much; what I am aware of is his deep
religious need for moral cleansing, and that his strategy for this cleansing
meant in some way doing the opposite of (and thereby in his soul and in
the German soul perhaps undo) what the Nazis had done. Whereas
Krupp and L.G. Farben engaged Jewish slave workers and let them work
until they died, his penance consisted in doing everything in his power

to improve the lot of hispanic laborers in California and Ohio who each
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day breathed-in rarcinogenic crop sprays and who were denied toilets
and clean drinking water in their work-places’.

The questions for this paper thus present themselves: What does

halakha have to say, first, about the repentant Nazi? Second—are the
descendants of Nazis horn, say, after 1943, to be treated as innocent
victims of their parent:’ evil, or as taint2d by their crimes? Are there
consequences to such taint? Third—is there an halakhically identifiable
role for Jews in any process of penanc by Nazis or their innocent
descendants (i.c. was I Hlowing halakha in giving the young German a
room)? Fourth—is there an halakhic analoyue to the Holocaust, or do we
say that becausc its crim~s were so unimay inable, halakha here is simply
inapplicable? Fifth—is Uere an halakhic concept of collective guilt, such
that we may speak of a Nazi-sympathetic collectivity about whom, and
a.bout whose offspring, moral/halakhic statements may be made? And
finally—can an halakhic case be made for the notion, implicit in most of
these questions, that cvil can be uridone, and if so, would this be true of
all evil?

A word about methed: Our concern is the way in which Jewish law
as legal system deals with these questions. While the mandate of halakha
is to establish rules for human behavior and not to engage in metaphysi-
cal .speculation, its assumptions are based upon, and therefore point to,
an intricate theological value system. It i+ this value-system—the one

implied by the sources in halakhic literature—that these pages will
.attempt to expose.

3 e S5 3 2 Ao

We begin, in a way, at the end. Israel’s foremost authority (at the time)
on matters of conversion, Rabbi Moshe HaLevi Steinberg, was
approached‘duriug the 1960’s with the following extraordinary query®: 1t
seems that 4 former Nazi, thought to be directly implicated in genocidal
activity, approached a local rabbi for conversion”. The rabbi sought R.
Steinberg’s advice on the matter, and the Jatter replics,

5 1 rresti - i
. lam n}ﬂ suggesting, of churse, that vither he or I saw a genuine parallel between
oomed pristners of the Third Reich arld the farmworkers. But I felt there was much

tf’ be said‘in trying to atone one injustice by righting another; even if the two injus-
tices had little parallel jn scope and extent.

3 Huqf:th haGer, Jerusalem, Fubin Mass, 1971, pp. 'n3-105.
1t will be recalled that conversion is a prucess cmpleted by a Jewish court.
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"Were we to base our ruling on humanitarian concerns, or for that
matter, on nat onal honor or sentiment, then surely [there would not be
any way to mu ¢t this request]. Such a person, whose hands [are stained]

“with Jewish b Hod has no place in the [Jewish community]. Indeed, “let
him be called :mclean, yea unclean™ [Lev. 13:45); let his place be distant
from Isracl. H w difficult ... it is to entitle him "our brother’.

»Yet from ‘he perspective of the dry halakha I can find no barrier to
accepting hiri. Behold Cain, the first murderer in human history,
(according to senesis Rabbah 22) crying, ‘1 have repented! 1 have sepa-
rated?” Exodu - Rabba 19:4 describes Job's reference that ‘the stranger
shall not rem. in outdoors’ to mean that the Foly One, Blessed be He,
does not invi lidate a human being, e receives everyone, the gates
remain forev r epen ... Does the Talmud not rclate that R. Meir
descended fr« m Nero ...7 Did not Nebuzaradan, slaughterer of Jews,
repent and cor vert (B. Sanhedrin gob)?

“If the Cu urt is therefore convinced of his utter remaorse, of his
complete repc 1tance, of [the purity of his motive to convert), then there
is no halakhic »arrier [to his conversion] ..."

The Steinl :rg responsum, while appealing in its humanity, leaves us
philosophicall * short-handcd. Congider the Talmudic text (B. Sanhedrin
g6b) on which it draws for legal precedent:

Nebucha Inezzar sent Nebuzaradan [to destroy the Temple] ... He
went and s te the gate [of Jerusalem] ... and it opened ... He hewed
down [the Jew ] as he procecded, until he reached the Temple ... [where]
he saw the bl od of Zechariah secthing ... {when he asks what it is, the
people reply "hat it is animal blood. He asks to boil animal blood and
sees that this was different. He insists on the truth and] they replied:
"This is [the b vod] of a privst and a prophet, who fureteld the destruc-
tion of Jerusa’ :m to the Israclites and they killed him/ 11, said he, ‘will
appease him . So he brought scholars ... schoolchildren ... young
priests ... unt’! he had slain ninety-four thousand ... [yet the blood still
secthed] ... [V ¢ calls out to Zechariah, pleading with him to stop the
seething, and Zccharia obliges). Thoughts of repentance came into his
mind: if ther who killed onc person only, have been [so severely]
punished, wi at will be my fate? So he fled ... and became a [righteous]
proselyte. %

8 All tabnu:' translations (with occasional minor emendations) are from the
Soncino editio of the Talmud; here, Sanhedrin, p. 651f. The word “righteous” is
inserted a little »ut of context. It actually vccurs a few lines past our passage describ-
ing Nebuzarad. n.
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Surely, one may ask, while there is nobility on the part of the court in
accepting the turnabout of Nebl_lzaradah, does it have no obligations
with respect to the crimes of which he was guilty? Or do we say, with the
Talmud in B. Yebamoth 223, tl(mt a convert is as a newly-born child i.e. he
has no past, and therefore is not to be tried for crimes in his former life?

It is true that R. Steinberg was only asked whether the former-Nazi
could be converted, but our issue runs deeper—what, we must ask, are
the Nazi’s responsibilities, and those of the court, to his past?

The Talmud (B. Sanhedrin 71a) replies: “A Noahide ... who slew an
Israelite ... [and then converted] ... is [capitally] punished.” This piece of
legislation together with the dpparently contradictory tradition of
converts being newly-born and therefore bereft of their past, is the

subject matter of a responsum published in 1699 by R. Ya'ir Bachrach 9. A
convert from Amsterdam asks whether he is required to return to its
owners what he stole while still a gentile. R. Bachrach replies with the
resolution of Tnsnfol.h " a convert is forgiven those trespasses of his past
that are between himself and his Maker, but this is not true for trespasses
between himself and society. He is therefore required to return the
goods.

R. Bachrach’s analysis goes beyond Tosafoth. “When we say,” he:
writes “that ‘a proselyte who converts is like a newborn child’, {then this
is true] because with his very takirig on of the yoke of the command-
ments [he is engaging in an act of such profound contrition] that he is
forgiven all the abominations of the L-rd which he wrought [for we
speak of a gentile who negated the Creatoy of the world] *'. [Thus his
conversion is analogous] to the repentance of a Jew, and his sins are
considered as if lte had committed them while a Jew 2, Consequently his
conversion is of no use to him with respect to any capital offense ...”

Nebuzaradan might thus have repented, but his past would
accompany him on his journey to Judaism, and he would be required to
stand trial for his genocidal crimes immediately, so to speak, upon his
emergence from the proselyte’s ritual hath. 1 s, R. Steinberg's respon-
sum, in leaving us with the impression that all is well with the former-
Nazi who could now convert, is surely misleading '.

9 Resp. Havoth Yi'ir, 79.

B. Sanhedrin, 71b, s.v. Ben Noah

Brackets are of the author, or perhaps his editor.
Italics mine.

A full discussibn of the pré-conversion obligations of a proselyte is found in the
Encyclopedia Talmudit, Vol. 6, 5.v. Ger, sec. 6.
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While Judaism thus has profound faith in the individual’s capacity for
remorse and repentance, this repentance does not of necessity free him of
his past deeds; even conversion, at once the ultimate identification with
one’s victims, as well as, per R. Bachrach, the supreme statcment of
repentance, neither frees nor exonerates one from crimes past. So the first
in a series of dialectics on this subject: On the one hand halakha recog-
nizes the authenticity of the perpetralor’s remorse; on the othcr, it seems
to suggest, remerse is not enough—that int this case, repentance alone
does not lead to redemption from sin.

The second dialectic also emerges from the Laws of Repentance.
Suppose our repentant Nazi could ask forgiveness for his crimes. Whom
would he ask? No one, after all, can speak for the dead, much less for Six
Million dead. Rabbi Yosai bar Hanina offers a solutiont: Just as part of the
process of repentance is to confess before our living victims, including
recalcitrant victims, and ask for their forgiveness, 5o ~... if he lagainst
whom he had sinned] had died, he should bring ten persons and make
them stand by his grave and say: 1 have sinned dgainst the L-rd of Israel,
and against this one whom I have hurt.'*” Maimonides's adds “and
against this one against whom 1 did as follows ...” That is, as in most of
commandments there is a locus necessary to, and inherent in, their
fulfillment: so tou with the commandment of repentance: We need to go
to the where the person upon whom we perpetrated the trespass finds
himself, and therc seck forgiveness.

The problem, of course, is that the Six Million have no graves. A
monument made up of seven tons of human ash stands today at what
was the death camp at Majdanek; a supreme monument to the absence of
graves. So we complete the second dialectic by claiming that because
there is no place at which to ask forgiveness, the commandment can no
longer be properly fulfilled. The tradition recognizes the perpetrator’s
capacity to seek forgivencss, but in the absence of locus, denies him the
right to accomplish it. The perpetrator is relegated to a realm of
marginality hallway between heaven and hell, in which he is aware of,
even regrets, his crimes, yet remains powerless, perhaps in perpetuity, to
get past them.

* B. Yoma, 87b
15 Yad, Teshuva 2:11.
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In perpetuity?

What about Nebuzaradan’s children? The young man seeking a roop
was the child, perhaps the grandchild of prrpetrators. The same page o
Talmud which tells Nebuzaradan’s tale records how some of Israel’
greatest sages were his decendents. We move then, to understand the
role;, in halakha, of the children of perpetrators .

To do so, we need first ta seck an area of halakha that bears some
ahalogy with the Holocaust; a ¢rime, parallel, perhaps conducive
genocide, dealt with by the Jewlsh legal sources and of which the perpe
trators of the Holocaust were guilty. Fortunately this work has already
been eloquently done for us by Emile Fackenheim: we speak, of course,
of the crime of idolatry 'S,

After describing the rabbinic preoccupation with idolatry long after
people had céased worshipping idols, Fackenheim writes, ”1dol worship
is a possibility implicil in the human condition. It is a possibility even
though the idols are no-gods. It remains a possibility even when men
know that they are no-gods. It is and remains possible because sinful
passion can reach a point at which it becomes an independent power—as
it were an alien god within—a point at which the ordinary relation iy
reversed and passion o longer belongs to man but to passion. This *
why the Rabbijs refuse to belittle idolatry by efining it too narrowly, as a
folly safely surpassed, or by defining it too widely, as indistinguishable
from sin in general ...

Calling on Freud fol @ way to understand the seriousness of this
internalized mode of idoldatry, Fackenheim suggests the concept of
projection. “The ancient idolater projects a freling—fear, hope, pleasure,
pain—upon an external object, and he then worships the object ... The
projected feeling [then] gives [the object] a li'e of its own, and there may
be, even must be a special rite during which this life is conjured into it.

There is, then, worship hecause the obiect is other and highcr than the
worshipper, and the worship is idolalrons because the object is finite—if
only because it is an object .”'7

But Freud’s own understanding of projction, Fackenheim argues,
was limited by his own prejydices; what he did not understand was that

p .
1 See the.chapter Idolatry us a Modern Possibility in Emil L. Fackenhelm, Encounters
bcltwecn Judaism and Medern Philosophy, Schocken Bools, N.Y., 1980, pp. 171-197.
7 Ibid, pp- 185-6. Italics arv Fackenheim’s.
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"we must bestow on the concept of projection a dimension of infinity:
what is projected by the idolater upon the finite object is an infinite fear,
hope, pleasure, or pain. Only because the fecling is infinite is there a reli-
givus—nut psendoreligions—relation o the finite object.” For
Fackenheim, then, idolatry takes place with the projection of an infinite
feeling upon « finile object.

Finally—"Nazism has internalized the idolatrous identification of
finiteness and infinitude. The Fulirer, no emperor-god, embodies the
Volk, and the Volk. no worshipping community, realizes its selfhood in
blind obedience and total sacrifice.” Nazi ideology, in short, which ends
with the destruction of the Six Million as its sole, surviving accomplish-
ment, is classical idolatry couched in modern terms. The idolatrous
symbols arc internal and not physical, but as we abstract their compo-
nents, we expose their reality. We also expose how its consequences in
evil are the same, and by virtue of Fackenheim'’s extraordinary philo-
sophical footwork, how Nazism as idolatry’s correlalive contemporary
evil, legitimires for us the biblical and extended rabbinic rage against
idolatry.

LR R LR R

What is the law, then, when a community becomes idolatrous?

There is such a law, of course, in Judaism, but it is for Jews; it speaks of a
Jewish community which has been seduced or beguiled by its own
members into idolatry,™ and requires the courts to engage against it with
some rather harsh measures. If the word is out, so to speak, that this is an
‘ir hanidahatl (the biblically described beguiled city; hereinafter: ThN),
then the courl is legally required to investigate it.’9 If the minority of the
residents turn out (following the normal legal channels of acquiring
unassailable testimony from two reliable and authorized witnesses,
admonition, and duc process from a court licensed to try capital crimes)
to be idolatrous, cach idolatrous resident is individually tried, and
women, minors, and several other minorities are exempt from prosecu-
tion. 1f, however, the majorily of the inhabitants of IhN is found to be
guilty, then the entire city (with foew exceptions) is executed by the
sword, and itz contents are burned.

¥ See Deuteronomy 13:13-19, B. Sanhedrin 11 1b, ff., Maimonides, Yad, Chapter 4
of Akum.

9 So Malbim un 13:13
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About the IhN, the Tosefta®® records: “There never was an ThN, nor is
there one ever destined to be. It was written of only to tell thee, "interpret
it and seek thy reward.”” The ghastly scenario of the ThN must thus never
be enacted—thé ‘Joselta remotes it from practical law and limits it to
theoretical law. Theoretical law we use, among other purposes, to
determine legal attitudes and theoretical directions. Surely if we wish to
learn how an idolatrous community is legally understood, then the Tosefta
has here given us license to so do by examining the traditions regarding
IhN. Since, furthermore, halakha is legislation for practise 21 fimited to
Jews, then perhaps in areas of lawv where this no practise (such as IhN), it
may not be inappropriate for theorelical purposes to generalize to other
communities.

This brings us to our next dialectic. This Tosefta, the Talmud **
advises us, agrees with the apinion of the Tanna, R. Eliezer, who main-
tained, based on conventional rabbinic exegesis, that "no city containing
even a single meznzah can be condemned.” "R. Jonathan,” however,
"said, ‘I saw an [IhN] ... and sat on its ruins’.” We may condemn a whole
community, R. Jonathan adviseg us, even the innocent within it, if its sin
was ldolatry. So one end of our dialectic. The other side, that of no less
distingujshed a tanna than R. Eliezer, tells us that we canno..,
Maimonides seems to side with R. Jonathan.

The IhN exists then, in halakha and does not. We may employ it t
legislate for Jews, and we may not. But we may surely employ it qua
concept, as theoretical possibility, to establish that there is such a thing as
an idolatrous community—a commuunity about which we nmay posit an
halakliic notion of collective guilt.

AR AR R

Can this community repent?

Maimonides: "[After the courts have legally established the existence of
the 1hN], it dispalches two scholars thereto to admonish its inhabitants,
and to [bring them to] reperitance. If they return {from their errant way}
and repent, then well and good ... If they persist in their ways [then the
penalties are carried out by military force, but with due process as well].

20 Sanhedrin, 14:1, in standard editions, as in Zukermandl.

21 The exception to this statement are Noahides; hardly a description of the Third
Reich.

22 B. Sarnhedrin71a.
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Rabad: ”["then well and good™] ... Repentance will certainly help
[their souls], but T have found [no source to indicate] that after admoni-
tion and decd [i.c. subscquent violation] that it is of any [legal] help.®

Another dialectic—their repentance has legal/social consequences,
and it does not.>* Their repentance is not without consequence; but
whether it can ¢/riwse whether it can eaceoredes i left abahdoned as
argument in the twelfth Century bet' veen these two mighty rishorim.

LRt St 2R Rk 2

We have attempted to show that there is a notion, within halakha, of
collective guilt. We have likewisc tried to establish that while the
individual sinner can totally atone for his sin (as with Nebuzaradan)
there are views in halakhic literature that he may not be cleansed. This
ambiguity—we have called it a dialcctic—is also true of the community
(as in ThN). In each case we are left with the single question—how long
their guilt? Or, to what extent are their children implicated? We now turn
at last to these most excruciating of all the issues under discussion.

We return to the Tosefta?s: “The small children of the ThN beguiled
[together with their parents] are nat executed [the preceding from an
anonymous source]. R. Eliezer says that they are. R. Akiva says [from
exegetical readingl—they are not. R. Eliezer ... [ reads R. Akiva’s critical
verses differcntly].”

We thus have in the Tosefta what we found earlier with Maimonides
and Ravad: what we have been calling a dialectic. One could argue that
for R. Akiva, children arc children—they are innocent of the evil of their
forebearers. R. Eliezer says that they are not. Unfortunately, unlike the
Maimonides-Ravad dialectic, we cannot leave the matter hanging,
because halakha does not:

Maimonides:2® “If [after the aforementioned admonition and urge
towards repentance]} the majority [of the IhN is found guilty,] then they

23 Yad, Aknm, 4:6.

24 1t would certainly appear that Ravad's position is consonant with that of [Havolh
Ya'ir cited above. Lefient Misline (on Maimonides, ad locum) suggests that Rabad was
reading a scribal error. Yct the matler remains unresolved among alironim. See,
nonetheless R. Joseph Rozin, Tzofnat Pane’ah “al haRambam, Jerusalem, 1979, Akum
4:6, who argues that once members of the ThN repent, the appellation IIN is withdrawn
from the place, and thus, so are the concomitant rulings. This wonld certainly answer
Ravad’s difficultics.

35 Toselta, ibid.

6 Ibid, 4:6
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are brought to the Great Court, where they are sentenced, and eacl
worshipper [of idols] is executed by the sword. |Further,?] if the entire?
[community] is implicated, then every individual is executed by thu
sword, including women and children. If, |on the other hand] only the
majority [of the commemity] is implicated then only the women ami
children of the worshippers are exeented by he sword,

Maimpnides thus supports R. Eliczer, and in the late thirteenth
Cetitury, R. Shem Tov ben Abtaham ibn Gaon?? reports that R. Meir
HaLevi Abulafia of Toledo (d. 1244)%° was understandably distressed by
this support, and consulted with the Sages of Lunel for their wisdom on
this question.”Why punish women and children,” he asks, “when they
have no obligation's in this ratter?”3" The Sages replied as follows:

1] Maimonides’ ruling fvas no surprise insofar as it was consonant
with the definitive ryling to this effoct in the halakhic midrash
Sifré.

2] In an argument in Kritof, R. Akiva rules that children of evil
Israelites are not executed with their parents, while R. Eliezer
maintains that they are. Maimonides rules like R. Eliezer, and
beyond thus maintaining his own internal consistency,
Maimonides follows R. Eliezer’s ruling because so does the
author of the Sifri (R. Simeon).”

27 This section of Maimonides is not without its literary difficulty. 1 follow the
reading of the Kesef Mishne of R. Joseph Karo ad loc, (s.v. miyad).

B emphasis mine.

29 author of the commentary on Maimonides” Yad known as the Migdal ‘Oz, from
which the observations (ad loc.) in our text which follow are taken. R. Shem Tov was
a disciple of Rashtia and Maharit (see Encyclopedia Judica 8:1 174)

39 R. Abulafia, the aythor uf the classic Yad Rana was one of the major rabbinic
authorities of his time. )

3 The reference here, presumably is to the ThiY, since women, certainly, are
required to fulfil the second Commandment.

32 The just-quoted passagd of Maimonides also provokes the curiosity of Prof.
Isadore Twersky in his magisterial Introduiction to the Code of Maimonides, New Haven
& London, Yale University I'ress, , 1980. On p. 308, n. 172, he cites this passage as
indicative df Maimonides’ "nrigindl interpretations of laws stemming from philo-
sophical conceptions ...” Agdin, on p. 478 n. 307, Twrsky writes, " This intellectual-
ism—the emphasis upon the importance of cogniti-e perception, of the purity of
theory and theoretical guldclines——is not constricted to history or eschatology, but
has halakic repercussions as well. Note Jthis} example: In “Akunt iv, 6, Maimonides
concludes, to the amazelnent of most commentators, that even women and children
of 1hD ... are put fo death. In Morel Nevuhim 1,54 (p-127), Maimonides himself
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3]  The women and children of Korah’s minion, and those of
Yabesh Gilead, while innocent, were also killed as part of the
punishment of the guilty.

The scholars of Lunel and Maimonides are not the only ones to move
in this direction, Consider the following responsum cited by the rishon
Mordechai ben Hillel (d.1298):?

“ A question was asked of RP* regarding whether one was obligated
to mourn a one- or two-year-old child who [was joined with his mother
in] apostasy ... He replied, 1t seems to me that we do mourn him. For
surely while [the Talmud teaches in B. Sanhedrin 46b that] we do not
mourn an adult apostate ... and [that] the “demise of the wicked is taken
joyfully” [ibid, 4gb], with respect to a child, what does it matter that he is
brought into another faith—it is [surely] as if he never apostacized?

#Rabbenu Tam? [on the other hand] says that we do 1ot mourn him,
as evidenced from the Tosefta of [tractate] Sanhedrin [which reads as
follows]: [With respect to] children who were also led astray within an
IhN—R. Eliezer says: they are executed; the Sages say they are riot
executed. [Now] from R. Eliezer’s [very] statement that they are

provides the explanation for his ruling;: the ideological source of contamination must
be eliminated in toto because its practical consequences are o damnable.”

While the quotation fram the More is accarale, it is not pecessarily an explana-
tion of Maimonides’ ruling; it may just as well be his hermeneutic extrapolation of
what the ruling means. The respanse of the Sages of Lunel currently quoted, espe-
cially their working the ruling of Sifré to be consonant with the view df R. Eliezer is
adequate explanation (although my own argument here is not what it should be be-
cause | have not been able to locate this Sifré). Add to this their remaining proofs, and
we do not need to argue from here about the originality of the Maimonidean pesag.

When, moreover, R. Joseph Karo (op cit.) finds problems with the answers of the
Sages of Lunel, he is carcful to say that he does so with some (i.e. not all of their
answers). One would suspect he refers to the aggadic reasons (g.v. our text) they cite,
rather than the halakhic ones. Thus, Prof. Twersky’s statement “to the amazement of
most of his commentators” is problematic; there does not appear to be that much
amazement, and the originality of the Maimonidean rulings does not appear to be as
thoroughly proven from this passage as he would have us believe. I quibble on this
point only because it is about a major ideological issue in the understanding of
Rambam’s method, and as such, all the evidence needs to be scrutinized with love
and care.

3 ; This source is found in Mordechai’s commentary on the fifth chapter of B.
Sanhedrin, where it is listed as #716.

34 The reference is to R. Isaac b. Samwuel of Dampierre, a major Tosafist who died c.
118s.

35" The reference is to R. Jacob b. Meir Tam, RI's uncle and leacher, who knew
suffering at the hands of the Crusaders. He died in 1171
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executed, it is clear that the Rabbis would agree that children are
nonetheless not mourned. This is because the exclusive difference
between R. Eliezer and the Sages regards execution. [On all other related
issues they are, in other words, of a single mind and therefore] with
respect to mourning the Rabbis agreed fand thus Rabbenu Tam
concludes] that we do ot mourn them.

Yet [Rabbenu Tam’s argument] is hardly convincing. Surely {this
Tosefta] speaks of somewhat grown children who had engaged in idola-
trous practise. A child, on the other hand, who cannot distinguish
between his right and his left is [surely to be] considered a regular
Israelite. Furthermore, the [eneralization applicable] to the IhN [i.e. that
all residents of the city become culpable if merely a majority, having
being properly forearned, continue to offend] does not extend to other
[geographical] arcéas—Rabhi Eliezer himself argues that [normally] a
minor who practices idolatry is not culpable.

*Ultimately Rabbenu Tam concludes that the practise is not to mourn
them.”

What first appears to be a dialectic (Mordechai arguing that these
children are mourned, Rabbenu Tam, his superior, to whom he gives the
final word, arguing that they ate not) turns out to be unilaterally

resolved by R. Joseph Karo in the Code3%: “We do not mourn li.e. “sit

shiva” for], he writes, “a oner ot two-ycar-old minor who apostocizes
with his mother.”

The issue is elaborated, as it tupns out, a few chapters later in the
Code’”. R. Karo rulés thal a mourner must rend his garment if his
deceased is a some-time situjer. This moves R. Isserles to respond that if
the deceased inclined to be sinful, then he is not mourned. “So also”, he
adds, “a minor apostate who Is brought into apostasy with his mother or
father—|halakha] deems him ... [as being coerced, and he is mourned by
his survivors).” But the matter does not end here—R. Isserles adds, ” And
there are those who say that we do npt mourn him, and that is [the final
law.]” His source, needless {o say, is the same Tosefta in Sanhedrin.

36 Yoreh De'al 345:6. The Gaor of Vilna (and the Be'er HuGolah) here also cite our
Tosefta in Sanhedrin as the sourre of this ruling, and the Gaon additionally points
out that while the disagreement iv the Tosefta is about execution, all would agree that
there is no mourning for the child.

37 Ibid. 340 (laws of Qrialt), #5.
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Of particular interest with respect to this ruling is its analysis by R.
Joseph Saul HaLevi Nathanson (d. 1875).%* The puint of this law, he
explains, is that normally if one is present for the death of a child, one
does rend; he may be a child but his soul is that of an adult.

To which we would of course add that as such, he is implicated in

the trespasses of the socicty around him. And here of course, we have
come full circle. Halacha scems to rule rather firmly and dispassionately
that children are implicated by their parents. We would not be wrong in
saying that if our analysis is correct, Nazism'’s children are, from the
perspective of halakha, forever doomed to be participants in their
parents and grandparents’ guilt.

Yet the dialectics remain, and to rule so would surely be hasty. It is
important to note that Maimonides rules, uncontested, that children of
Noahides are never punished.? Halakha would surely find it difficult to
implicate those who lived through the ycars 1935-1945 believing in a
single G-d, and who acted with a corresponding conscience. Nor can we
make, as we have said, an absolute equation with the Third Reich and
the ThIN—the latter may only be used as a model for theorizing, and the
road from theorizing to pesaq is surcly a long, tricky one. And finally, we
cannot forget the original argument in the Tosefta upon which so much
of this law is based, in which it was R. Akiva who argued that the
children (even those of the idolaters) were not to be implicated. I, for oug,
were | looking for halakhic guidance on these questions, would want R.
Akiva on my side, and here, of cowrse, | haye him.

38 Yoreh De'ali, op cit. R. Nathanson was the author of the voluminous Resp. Sho‘el
uMayshiv.

Y Ste, e.g. R Moses, Sufer, Resp. Halam Sofer, (standard editlons) Yorélt De'al,
#317.
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